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nership and that whether the gain or loss 
resulting from the sale was a capital gain 
or loss depended upon the character of the 
partnership’s assets. The Tax Court found 
otherwise in the Estate of Daniel Gartling, 
Deceased, 6 TCM 879 and in George Whit­
ney, 8 TC 1019. The matter appears now 
finally settled with the opinion on the for­
mer case rendered by the Ninth Circuit 
Court of Appeals on October 21st.
* * * *
Back in April of this year, the case of 
Akers et ux v. Scofield received consider­
able publicity in the various newspapers.
Why should an embezzler be exempt from 
tax on the proceeds of his thievery, while 
the swindler is taxed on his ill-gotten gains? 
The distinction is enough to make the less 
pedantic rush to her law dictionary, but 
the Fifth Circuit Court of Appeals dis­
tinguished clearly between the two in the 
much publicized Akers case.
A rich widow, swindled out of $272,200 
in four years, had advanced the swindler 
and a confederate the money for the pur­
chase of maps showing where gold bars 
were buried on her lands. Chagrined at 
having permitted herself to be so defrauded 
she refused to prosecute.
“The distinction between theft and em­
bezzlement on the one hand and swindling 
on the other is that in the former case title 
to the property acquired never passes, while 
in the latter case title does pass.”
In this case, the swindler was sent to 
the penitentiary for failure to report the 
proceeds of his swindle as income, but 
Akers et al v. Scofield now appears on the 
Supreme Court Calendar. It will be inter­
esting to see if the Supreme Court agrees 
with the distinction drawn by the Fifth 
Circuit. 
* * * *
Frequently cited as evidence of the gen­
erosity of our income tax regulations is 
Section 29.23 (a)-9 which reads “When 
the amount of the salary of an officer or 
employee is paid for a limited period after 
his death to his widow or heirs, in recog­
nition of the services rendered by the indi­
vidual, such payments may be deducted.” 
The real advantage, as pointed out in I. T. 
3329, IRB 1939-2, 153, is that the payment 
is deductible by the employer, but is not 
income to the recipient who has furnished 
no service.
The Commissioner has informally indi­
cated that he will allow deduction of 
such payments for a “limited period” of 
usually not more than two years. He does 
not require a contract obligation, or a pen­
sion policy, nor does he want proof that 
the payments merely make up prior under­
paid salary.
The Tax Court, on the other hand, would 
apparently not allow any deduction, for 
any period of time, for a purely voluntary 
payment. In McLaughlin Gormley King 
Co., 11 T. C. No. 68, the Tax Court upheld 
the Commissioner’s disallowance of deduc­
tion for payments made after November 
30, 1941. The Commissioner did not at­
tempt to disallow the payments for the first 
twenty-nine months, but the statement of 
the Court is indicative of what taxpayers 
may expect in the future if such cases are 
litigated.
“. . . in the absence of a contract lia­
bility, an established pension policy, 
or a showing that such payments were 
for past compensation and were reason­
able in amount, the payments may not 
be deducted under section 23 (a).”
To help you know your national officers, 
we plan to print photographs of them from 
time to time. The two presidents, Ruth 
Clark and Marion Frye, were pictured in 
the October issue. Marion Frye is also first 
vice president of AWSCPA. Here is a photo­
graph of Alice Aubert, first vice president of 
ASWA. Miss Aubert is a New York CPA, 
is on the staff of Hurdman & Cranstoun, 
and has served ASWA in many posts, in­
cluding the presidency of the New York 
chapter. She is public relations chairman 
for both societies. For further information 
about her see the October issue.
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